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A Comparison of the “Small Business Liability Relief and 

Brownfields Revitalization Act” and the Massachusetts Oil and 
Hazardous Material Release Prevention and Response Act, M.G.L. c. 21E

The topic of brownfields development has received considerable attention nationwide in recent years.  In January 2002, President Bush signed the “Small Business Liability Relief and Brownfields Revitalization Act” (the “Act”).  Despite its name, the Act contains a number of changes to the Federal Superfund statute, the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) that extend beyond the narrow context of assisting small businesses and encouraging the development of brownfields
.  These changes include liability exemptions for de micromis parties and municipal solid waste generators, and a codification of the EPA’s ability to adjust a party’s liability based on its limited or inability to pay.  The Act also creates funding mechanisms for state and local brownfields projects.  

In Massachusetts, brownfields development received a boost when the Massachusetts Oil and Hazardous Material Release Prevention and Response Act, M.G.L. c. 21E  (“Chapter 21E”) was amended in 1998.  Some concepts in the Act may seem familiar to anyone who has worked with Chapter 21E and, in fact, the Act seeks to accomplish many of the same goals as the 1998 amendments to Chapter 21E.  However, there are some significant differences that underscore the importance of a close reading of the statutes and applying the facts to the specific statute involved. 

“Bona Fide Prospective Purchasers” and the “Eligible Person”

Both the Act and Chapter 21E have exemptions from liability for present owners of contaminated property under certain circumstances.  In the past, the general rule was if you “own the property, you own the liability” regardless of how or when the contamination arose.  However, as part of an effort to encourage the redevelopment of impacted properties, limited exemptions to status liability now exist to give some protection to new owners from liabilities related to past activities on the property.  In 1998, Chapter 21E was amended to include the concept of the “Eligible Person” and CERCLA now contains a liability exemption for “Bona Fide Prospective Purchasers.” 


An Eligible Person is an owner or operator of a site from or at which there is or has been a release of oil or hazardous material who (1) would be liable under Chapter 21E solely as the present owner or operator and (2) "did not cause or contribute to the release of oil or hazardous material from or at the site and did not own or operate the site at the time of the release."  Eligible Persons who either achieve a "permanent solution"
 or acquire property after a permanent solution has been achieved and meet certain other conditions "shall be exempt from liability to the Commonwealth or to any other person for contribution, response actions or property damage pursuant to [Chapter 21E] or for property damage under the common law, except for liability arising under a contract..."  

To qualify for the liability exemption, an Eligible Person who first owns or operates its portion of a site after a permanent solution has been achieved and maintained must (1)  comply with applicable notice requirements under Chapter 21E and the Massachusetts Contingency Plan ("MCP"), (2) provide reasonable access to the DEP and to other persons intending to conduct response actions under Chapter 21E and the MCP, and (3) respond in a reasonably timely manner to any request made by the DEP or the Attorney General to produce information as required under Chapter 21E.  The Eligible Person must also maintain the permanent solution which, in the case of a property with an Activity and Use Limitation ("AUL"), means complying with the requirements of the AUL.  The liability exemption does not apply to a release of oil or hazardous material that first begins to occur during an Eligible Person's period of ownership.

Under the Act, a Bona Fide Prospective Purchaser avoids CERCLA liability as long as s/he/it does not “impede the performance of a response action or natural resource restoration.”  Like the Eligible Person, a Bona Fide Prospective Purchaser must give access, comply with notification requirements and use restrictions, and respond to government information requests.  However, there are also significant differences:


Bona Fide Prospective Purchaser

Eligible Person
	· only applies to property acquired after                   1/11/02

	· no specific requirement relating to date of

property acquisition

	· requires due diligence equivalent to an 

ASTM Phase I investigation for non-

residential property 

	· no specific due diligence requirement but exemption requires knowledge of a release 

of oil or hazardous materials since it is 

triggered by a Permanent Solution or 

Remedy Operating Status (see below).




	· applies only to sites impacted by 

hazardous substances (excludes 

petroleum sites)


	· applies to sites impacted by both oil and hazardous material

	· requires compliance with all notification requirements relating to the discovery of hazardous substances


	· exemption arises when a Permanent 

Solution or Remedy Operating Status is achieved under MCP



	· requires exercise of appropriate care in

response to discovery of hazardous 

substances


	· response action must comply with MCP

	· purchaser cannot be potentially liable or affiliated with any other potentially liable person through familial relationship, contractual, corporate or financial 

relationship, or as a result of the 

reorganization of a business entity that was potentially liable.


	· cannot have caused or contributed release 

of oil or hazardous material, or own or 

operate the site at the time of the release

	· subject to a windfall lien for

unrecovered response costs incurred by 

the United States which increase the fair market value of the facility in an amount 

not to exceed the increase in fair market 

value attributable to the response action.
	· must settle response costs incurred by the Commonwealth


“Downgradient Property Liability Exemption” and the “Contiguous Property Exemption”

Another obvious parallel between the Act and Chapter 21E involves the “Downgradient Property Liability Exemption” and the “Contiguous Property Exemption.”  In 1998, a downgradient property liability exemption was codified in Chapter 21E, § 5D, essentially recognizing that the owner or operator of property onto which contaminants have migrated should not be liable for conditions originating elsewhere on property controlled by another.  The Act seeks to achieve a similar goal with the concept of “Contiguous Properties.”  An owner or operator of real property “contiguous to or otherwise similarly situated with respect to, and that is or may be contaminated by a release or threatened release of a hazardous substance from real property not owned by that person shall not be considered to be an owner or operator [under CERCLA § 107(1) or (2).]”   Similar to Downgradient Property Status under Chapter 21E, an owner of a “contiguous property” cannot have caused or contributed to the release, must cooperate and provide access for necessary response actions, and abate any continuing release or exposure to hazardous substances released on or from the property.  Both statutes also require that the person seeking the exemption not be connected to the source property, although the Federal requirements are more detailed.  

In contrast to its Chapter 21E analogue, however, to be exempt from liability as a contiguous property owner under CERCLA, one must also be an Innocent Landowner, i.e. one must have conducted “all appropriate inquiry”
 at the time of purchase and “not know or have reason to know that the property was or could be contaminated by a release or threat of release of hazardous substances from other real property not owned or operated by the person.”  Thus, one who purchases property with knowledge that it is contaminated remains liable as a present landowner under CERCLA § 107 even if the source of the contamination is elsewhere.  Such a purchaser may nonetheless qualify as a Bona Fide Prospective Purchaser.  The requirement that a contiguous property owner be an Innocent Landowner can be expected to significantly limit the applicability of the contiguous property exemption. It is also not clear from the statute whether downgradient properties that are not “contiguous or otherwise similarly situated with respect to” a release site would be eligible in any case.  The contiguous property exemption thus does not appear to encourage the purchase and development of properties in the vicinity of other, more heavily contaminated properties, nor is it consistent with the EPA mantra, “the polluter pays.” 


Because the U.S. EPA becomes involved in relatively few sites in Massachusetts in comparison to the number of sites being addressed either privately or by the MADEP under Chapter 21E, the practical affect of the Act on Massachusetts property development and management may be limited.  However, to the extent that the Act does come into play, it is important to bear in mind the distinctions between the Federal and State statutes.  Similar concepts do not always lead to similar results.


This summary is intended to provide a general overview and is not a substitute for legal advice. For more information regarding CERCLA, Chapter 21E or brownfields development, please contact Thomas Fiore at 617-338-2200 or tgf@uf-law.com.







�     The Act defines a “brownfield” generally as “real property, the expansion redevelopment, or reuse of which may be complicated by the presence or potential presence of a hazardous substance, pollutant, or contaminant.”


�     The Massachusetts Contingency Plan defines a “permanent solution” as measure or combination of measures which will, when implemented, ensure attainment of a level of control of each identified substance of concern at a disposal site or in the surrounding environment such that no substance of concern will present a significant risk of damage to health, safety, public welfare, or the environment during any foreseeable period of time.


�  This standard remains in effect until regulatory standards and practices for all appropriate inquiry are promulgated.  On August 26, 2004, EPA’s Proposed Rule: Standards and Practices for All Appropriate Inquiry was signed by the EPA Administrator and published in the Federal Register.  The public comment period will remain open until November 30, 2004.  


�  See footnote n. 3, infra.
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