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Regarding DEP’s Information Gathering Authority
R. J. Kelly Co. v. Massachusetts Department of Environmental Protection (04-5570 BLS, Suffolk Superior Court, March 11, 2005) is a recent decision in the Superior Court regarding the scope of DEP’s information gathering authority.  It has received considerable attention within the LSP community because LSPs are understandably concerned about efforts to force them to disclose their files against the wishes of their clients.  In addition to framing the terms of review of future administrative information requests, the decision also serves as a reminder of the close interplay of legal and technical issues under the MCP.

The case arose when R.J. Kelly Co. (“Kelly”) sought an injunction to prohibit the DEP from obtaining documents from Kelly’s LSP relating to a Site that was the subject of an ongoing administrative enforcement action.  Kelly took the position that the documents sought by the Request for Information (RFI) fell within the attorney/client privilege or were subject to the work product doctrine.  DEP argued that an LSP’s regulatory obligation to “disclose and explain in the LSP Opinion the material facts, data, other information, and qualifications and limitations known to him or her which may tend to support or lead to an LSP Opinion contrary to, or significantly different from, the one expressed” provided a basis for DEP to use an RFI to obtain any materials in the LSP’s files relating to any aspect of the Site.  The court enjoined DEP from immediately obtaining the requested materials, holding that an LSP’s files could be subject to the attorney/client privilege and the work product doctrine.  The parties were also ordered to confer in an attempt to reach agreement over the production of documents in light of the court’s ruling.

Although the ruling in Kelly appears to be a setback for unbridled attempts by DEP to obtain an LSP’s files, it is important to understand that the court did not hold that LSPs were specially immune from disclosing their files.  Rather, the court simply held that the same privileges apply to an LSP’s work product that would apply in other contexts where attorneys and consultants work together on behalf of a common client, except where an LSP renders a formal LSP Opinion.  If an LSP renders an Opinion pursuant to 310 CMR 40.0015, the ability to claim privilege is limited because the Court also recognized DEP’s ability to seek “disclosure and explanation of any material facts, data, other information and qualifications known to those LSPs which may tend to support or lead to an LSP opinion contrary to, or significantly different from, the ones expressed.” 

To accurately assess the impact of this ruling on future practice, it is important to understand how the attorney/client privilege and the work product doctrine operate.


As the name implies, the attorney/client privilege protects communications between an attorney and client.  Generally, the attorney/client privilege is waived when privileged communications are shared with a third party.  However, “disclosure to a third party who is identified with the party claiming the privilege and to whom disclosure is reasonable and necessary in order for all the facts to be made known to the attorney does not waive the privilege.”  Dedham-Westwood Water District v. National Union Fire Insurance Company of Pittsburgh, 11 Mass.L.Rep. 211 (February 15, 2000) quoting, Winchester Capital Management Co., Inc. v. Mfrs. Hanover Trust Co., 133 F.R.D. 170, 172 (D. Mass. 1992).  Thus, client communications made to an attorney can also be shared with a consultant and still be subject to the privilege.  Furthermore, “the privilege exists to protect not only the giving of professional advice to those who can act on it but also the giving of information to the lawyer to enable him or her to give sound and informed advice.”  Poteau v. Normandy Farms Family Campground, Inc., 12 Mass. L. Rep. 115 (Norfolk Sup. Ct. 2000), n. 7.  Thus, communications between an LSP and a client’s attorney can also be privileged.


The work product doctrine, codified in Rule 26(b)(3) of the Massachusetts Rules of Civil Procedure, operates somewhat differently.  Rule 26(b)(3) states that “a party may obtain discovery of documents and tangible things [relevant to the subject matter involved in the pending action] and prepared in anticipation of litigation or for trial by or for another party or for that other party’s representative (including his attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of his case and that he is unable without undue hardship to obtain the substantial equivalent of the materials by other means.”  As the Kelly case demonstrates, the work product doctrine can be invoked in response to an administrative information request as well as in civil litigation.

Assuming that the requested materials are in fact relevant to the pending action, the work product doctrine places the burden on the person resisting discovery to show in the first instance that the materials were  (1)  “prepared in anticipation of litigation or for trial” and (2) “by or for another party or for that other party’s representative.”  Once that showing is made, the party seeking disclosure of the materials may still obtain them by showing a “substantial need of the materials in the preparation of his case and that he is unable without undue hardship to obtain the substantial equivalent of the materials by other means.”  This aspect of the work product doctrine was not specifically discussed in Kelly because the court simply determined that the work product doctrine was applicable and left it to the parties to try to come to an agreement over disclosure.  Similarly, the court also did not discuss another aspect of Rule 26 that provides that where disclosure is ordered “the court shall protect against disclosure of mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party concerning the litigation.”  Thus, outside of the context of an LSP Opinion, an LSP’s mental impressions, conclusions and opinions should be protected even if an adversary demonstrates a substantial need for the underlying work product.


The determination of what constitutes material “prepared in anticipation of litigation” is made on a case-by-case basis.  In Massachusetts, “the mere possibility that a certain event might lead to future litigation does not render privileged all documents prepared subsequent to that event.”  Meszar v. Horan, 10 Mass.L.Rep. 682 (Worcester Sup. Ct. 1999), citing, City of Worcester v. HCA Management Co., Inc., 839 F. Supp. 86, 88 (D. Mass. 1993); In re Atlantic Financial Management Securities, Ltd., 121 F.R.D. 141, 144 (D. Mass. 1988).  “The controlling test is whether, in light of the nature of the document and the factual context of the particular case, the document can fairly be said to have been prepared or obtained because of the prospect of litigation.  Id., citing Colonial Gas Co. v. Aetna Cas. & Sur. Co., 144 F.R.D. 600, 605 (D. Mass. 1992).  The litigation that is anticipated at the time that the materials are prepared need not be the actual litigation in which discovery is subsequently sought.  Dedham-Westwood Water District v. National Union Fire Insurance Company of Pittsburgh, 11 Mass.L.Rep. 211 (Norfolk Sup. Ct. 2000). 

In the context of Chapter 21E, it has been noted that a Notice of Responsibility issued by DEP can form the basis for anticipating future litigation.  Id.  In the absence of an NOR (or 4A letter or similar communication), litigation may nonetheless be anticipated since the performance of a response action rarely occurs in a regulatory or commercial vacuum.  It is indeed the rare, if not nonexistent, site that does not present at least one of the following legal issues: 

1)
Cost recovery or contribution from other Responsible Parties, 

2)
A property damage claim, 

3)
Threatened or actual government enforcement, or 

4) An insurance coverage dispute.

A Responsible Party’s interests therefore are often best served by teaming the LSP with counsel from the outset, even if litigation is not imminent.  In that way, concerns about the potential disclosure of sensitive information can be identified early and steps taken to maximize available protections.  While there is no prescribed formula for protecting sensitive materials, the likelihood that a court will bar disclosure of such materials can only be increased by clearly marking confidential communications or materials prepared in anticipation of litigation as such, and by segregating them from other non-privileged files.  The Kelly opinion only underscores the value of the LSP/counsel team by making clear that RFIs, like other forms of discovery, must be evaluated on a case-by-case basis, subject to established rules of discovery.

This summary is intended to provide a general overview and is not a substitute for legal advice. For more information, please contact Thomas Fiore at 617-338-2200 or tgf@uf-law.com.
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