
In many environmental dis-
putes that are mediated, the
parties lack complete or

.. adequate information aboutpast, present and future
environmental conditions that may
relate to settlement issues. This
scientific uncertainty can lead to
conflict over the accuracy, reliabili-
ty and relevancy of the available information and the expert
opinions based on such information.

Standard mediation procedures alone may be insuffi-
cient to address the complex issues arising out of the infor-
mation gap about environmental conditions. The flexibility
of mediation can be very helpful in dealing with this uncer-
tainty. This article suggests how parties and mediators can
adapt their mediation to meet the needs of the case.
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How can they make a decision
'based on incomplete knowledge of
the issu'es? The parties' fears are
exacerbated when one party either
senses or knows that the other has

superior scientific knowledge or
information.

It is true that even when a sig-
nificant amount of scientific infor-

mation has been gathered, the parties rarely believe that they
have enough information about environmental conditions.
There is no endpoint to the amount of research that can be
done. Yet complete information should not be necessary to
resolve an environmental dispute.

Nevertheless, the belief that more and more informa-
tion must be acquired often leads the parties to embark on
extensive studies of various scientific issues without taking
the time to examine both the nature and quantity of infor-
mation sufficient to reach a mutual resolution of the dispute,
and the most efficient and reliable way to obtain such infor-
mation.

The regulatory landscape in the environmental field
introduces ~nother hurdle in environmental mediation. Even
when an environmental dispute involves only private parties,
governmental input or action is often required, particularly
with respect to review or approval of remediation work. It
may be impossible to determine before such work is per-
formed what 'will be required of the parties by the govern-
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Managing Uncertainty

Mediation is often promoted as a process in which the
parties retain maximum control over the outcome of their
dispute. An essential premise of many successful mediations
is that the parties have sufficient information on which to
make an informed decision regarding acceptable settlement
parameters. In an environmental dispute, when the scope of
the environmental problem is not completely defined, the
parties understandably may feel a lack of control.

How can they agree to a settlement involving possible
future remediation activities without more information?
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mental authorities responsible for supervising, reviewing or
approving the remediation efforts.

The gap in information as to the cause and magnitude
of the environmental problems and the potential cost of
remediation at the site adds to the parties' difficulties in
committing to a settlement, whether monetary or perfor-
mance-based. There are, however, steps that can be taken
during the mediation to manage some of these issues and
bring more of a sense of control to the parties.

Interested Parties

Since environmental disputes commonly involve or
affect multiple parties, it is important for the parties to iden:..
tify all parties with an interest in the dispute, particularly
those who are not yet participating in the mediation. Then,
they must decide whether any of these additional parties
could contribute to the resolution of the dispute. It is critical
to have as many of these parties as possible participate in the
mediation.

At the same time, it is not helpful to include participants
who oppose settlement and are likely under any circum-
stance to try to undermine settlement efforts. VVhile it is
important that this effort take place at the outset of the
mediation process, the parties and the mediator should also
be alert to add any additional parties as more information is
gathered.

Once the interested parties are identified and hopefully
have agreed to participate in the mediation, the mediator
can help the parties address the role that scientific knowl-
edge will play in the dispute:

Addressing Infonnation Needs
In focusing on this issue, the parties must recognize the

value of the information already in hand and determine
whether it is sufficient. It often advances the mediation if the
parties can agree that certain central issues in the case may' be
resolved with existing scientific information, thereby reducing
the amount of additional scientific study that will be needed.

If the parties feel that the information on hand is inade-
quate, they must make a serious attempt to agree on what
additional information is required to develop realistic and
appropriate settlement parameters. Ultimately, they must
strike a balance between the utility of the additional infor-
mation sought, which could include the cost savings from
having more defined information about the problem, and
the cost of obtaining such information, which may be con-
siderable. This means the parties must devise an acceptable
strategy for gathering information and cooperating in struc-
turing the mediation.

One approach the mediator can take to address the issue
is to convene a meeting of the parties and their counsel and
experts at the site in question. This allows everyone to
observe the situation firsthand and to discuss the particular
aspects of the matter in an informed atmosphere.

The cost of investigating the extent and source of conta-
mination, and the scope and cost of possible remediation, can

.

be enormous. It is not uncommon in environmental disputes
. for the cost of "studying"the problem to exceedthe cost of
the actual remediation. Thus, in a productive mediation, the
parties must focus on the final resolution and not become
mired in an endless, expensive contest of obtaining more
information to gain an advantage in the adversarial process.
They also may have to deal with the reality that some parties
will resist footing the bill for continued scientific testing, and
others may be financially unable to pay their share.

Useful Guidelines

There are certain guidelines the mediator can suggest to
increase the likelihood that the parties will resolve their dif-
ferences concerning their information needs. First, the par-
ties should agree that every possible effort will be made to
share the information that already exists. If the parties are to
arrive at a common understanding of what is known, they
should agree to exchange scientific information. It is hoped
that they eventually will agree to share expert opinions or
reports. This type of information exchange is often required
in the discovery process in the litigation of a case.

In addition, the experts should participate in the mediation
process under conditions designed to encourage candor. The
experts can help explain scientific information and opinion,
identify information needs and deficiencies, and establish the
priority in which information should be obtained.

The mediator may find it useful to hold joint sessions on
specific issues with party experts and a selected representa-

tive of each party to
determine if the ex-
perts can reach consen-
sus on such issues as
the appropriate scien-
tific inquiries to be
conducted, the inter-
pretation of existing
data, or other issues in
dispute. This approach
may be particularly
useful when some party
representatives appear
to be invested in block-

ing the mediation pro-
cess, while other repre-
sentatives of the same

parties are more coop-
erative. VVhen serving
as a mediator, I have
deliberately excluded
the protagonists or
uncooperative party
representatives from

such meetings. However, arranging a specific grouping of
participants in any meeting is a very delicate process and
should be attempted with full knowledge of all the parties
and only when there is a minimal risk of offending a party
representative.

Issues on which the experts agree may, with the agree-
ment of the parties, be removed from the dispute. This

~."" 'f."'o"
¥

MAR.-MAY 2001

.




